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For purposes of this section, ‘‘multi-
plexed’’ channels shall be treated as 
one channel. 

(b) A discounted package price of-
fered by a cable system is not unrea-
sonable with respect to any collective 
offering of channels if the component 
channels’ collective offering also have 
been continuously available on the sys-
tem on a per channel basis since April 
1, 1993. 

(c) A collective offering of per chan-
nel offerings may be treated as New 
Product Tier if: 

(1) The collective offering meets the 
conditions set forth in § 76.987; or 

(2) The operator had reasonable 
grounds to believe the collective offer-
ing involving only a small number of 
migrated channels complied with the 
Commission’s requirements as of the 
date it was first offered. 

(d) In reviewing a basic service rate 
filing, local franchising authorities 
may make an initial decision address-
ing whether a collective offering of ‘‘a 
la carte’’ channels will be treated as a 
cable programming service tier that is 
an NPT under § 76.987 or a CPST that is 
regulated under § 76.922. The fran-
chising authority must make this ini-
tial decision within the 30 day period 
established for review of basic cable 
rates and equipment costs in § 76.933(a), 
or within the first 60 days of an ex-
tended 120 day period (if the franchise 
authority has requested an additional 
90 days) pursuant to § 76.933(b). The 
franchising authority shall provide no-
tice of its decision to the cable system 
and shall provide public notice of its 
initial decision within seven days pur-
suant to local procedural rules for pub-
lic notice. Operators or consumers may 
make an interlocutory appeal of the 
initial decision to the Commission 
within 14 days of the initial decision. 
Operators shall provide notice to fran-
chise authorities of their decision 
whether or not to appeal to the Com-
mission within this period. Consumers 
shall provide notice to franchise au-
thorities of their decision to appeal to 
the Commission within this period. 

(e) A limited initial decision under 
paragraph (b) of this section shall toll 
the time periods under § 76.933 within 
which local authorities must decide 
local rate cases. The time period shall 

resume running seven days after the 
Commission decides the interlocutory 
appeal, or seven days following the ex-
piration of the period in which an in-
terlocutory appeal pursuant to para-
graph (b) of this section may be filed. 

(f) A local franchising authority al-
ternatively may decide whether a col-
lective offering of ‘‘a la carte’’ chan-
nels will be treated as an NPT as a part 
of its final decision setting rates for 
the basic service tier. That decision 
may then be appealed to the Commis-
sion as provided for under § 76.945. 

[59 FR 62625, Dec. 6, 1994] 

§ 76.987 New product tiers. 
(a) Operators may establish a cat-

egory of CPSTs, referred to as ‘‘new 
product tiers’’ (‘‘NPTs’’), and offer 
these tiers to subscribers at prices they 
elect. 

(b) In order to be eligible to offer 
NPTs, cable operators must meet the 
following conditions: 

(1) Operators offering NPTs are pro-
hibited from making fundamental 
changes to what they offer on their 
BSTs and CPSTs offerings on Sep-
tember 30, 1994. Operators may drop 
channels or move channels between 
BSTs and/or CPSTs or to an a la carte 
offering so long as the aggregation of 
such changes do not constitute a fun-
damental change in their BST or 
CPSTs. 

(2) Operators may not drop channels 
that were offered on their BSTs or 
CPSTs on September 30, 1994 and move 
them to NPTs unless they wait at least 
two years from the date the channels 
were dropped from the BSTs or CPSTs. 
Time shifted versions, slightly altered 
versions or renamed versions of chan-
nels offered on BSTs and CPSTs on 
September 30, 1994 shall not be exempt 
from this restriction. 

(3) Operators must market their 
BSTs and CPSTs so that customers 
should be reasonably aware that: 

(i) Those tiers are being offered to 
the public; 

(ii) The names of the channels avail-
able on those tiers; and 

(iii) The price of the tiers. A sub-
scriber may not be charged for an NPT 
unless the cable operator has obtained 
the subscriber’s affirmative consent. 
Changes to the fundamental nature of 
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an NPT must be approved by sub-
scribers in accordance with § 76.981. 

(4) Operators may not require the 
subscription to any tier, other than a 
BST, as a condition for subscribing to 
an NPT and operators may not require 
subscription to an NPT as a condition 
for subscribing to a CPST. These re-
strictions will not apply to cable opera-
tors prior to October 5, 2002, if such op-
erators lack the capacity to offer BSTs 
and NPTs without also providing other 
intermediate tiers of service as pro-
vided in § 76.900(c). 

(c) Operators may offer the same 
service on NPTs as are on one or more 
BSTs or CPSTs. A channel that occu-
pied a CPST or BST part-time on Sep-
tember 30, 1994 also may be offered full- 
time on an NPT as long as it continues 
to be offered at least part-time on 
CPST or BST, under substantially the 
same conditions as before it was of-
fered on the NPT. If a channel occupies 
a BST or CPST (regulated pursuant to 
§ 76.922) full-time on September 30, 1994, 
and is subsequently reduced to part- 
time on the BST or CPST, that channel 
may not be offered on an NPT full- 
time. Operators that offer a channel 
both on an NPT and a BST or CPST 
will have a continuing obligation to en-
sure that subscribers are aware that 
the channels are available on the CPST 
or BST. 

(d) Operators may temporarily place 
new channels on CPSTs for marketing 
purposes and then move them to NPTs. 
In order for an operator to move a 
channel from a CPST to an NPT pursu-
ant to this paragraph, the channel 
must not have been offered on a BST or 
CPST prior to October 1, 1994. 

(e) After initially electing to offer an 
NPT, a cable operator may cease to 
provide the NPT, upon proper notice to 
subscribers pursuant to § 76.1603. If an 
operator drops an NPT and subse-
quently determines to reestablish that 
tier, at the time of the reestablishment 
it must comply with the conditions for 
offering NPTs set forth in paragraph 
(b) of this section. 

(f) If the Commission receives a com-
plaint about an NPT, the operator need 
not file the rate justification provided 
in § 76.956, but shall within the time pe-
riod provided by that rule file docu-

mentation that the NPT meets all the 
conditions set forth in this section. 

NOTE 1 TO § 76.987: Cable operators offering 
a NPT must comply with the notice require-
ment of § 76.1605. 

[59 FR 62625, Dec. 6, 1994, as amended at 65 
FR 53617, Sept. 5, 2000] 

§ 76.990 Small cable operators. 

(a) Effective February 8, 1996, a small 
cable operator is exempt from rate reg-
ulation on its cable programming serv-
ices tier, or on its basic service tier if 
that tier was the only service tier sub-
ject to rate regulation as of December 
31, 1994, in any franchise area in which 
that operator services 50,000 or fewer 
subscribers. 

(b) Procedures. (1) A small cable oper-
ator, may certify in writing to its fran-
chise authority at any time that it 
meets all criteria necessary to qualify 
as a small operator. Upon request of 
the local franchising authority, the op-
erator shall identify in writing all of 
its affiliates that provide cable service, 
the total subscriber base of itself and 
each affiliate, and the aggregate gross 
revenues of its cable and non-cable af-
filiates. Within 90 days of receiving the 
original certification, the local fran-
chising authority shall determine 
whether the operator qualifies for de-
regulation and shall notify the oper-
ator in writing of its decision, although 
this 90-day period shall be tolled for so 
long as it takes the operator to respond 
to a proper request for information by 
the local franchising authority. An op-
erator may appeal to the Commission a 
local franchise authority’s information 
request if the operator seeks to chal-
lenge the information request as un-
duly or unreasonably burdensome. If 
the local franchising authority finds 
that the operator does not qualify for 
deregulation, its notice shall state the 
grounds for that decision. The operator 
may appeal the local franchising 
authority’s decision to the Commission 
within 30 days. 

(2) Once the operator has certified its 
eligibility for deregulation on the basic 
service tier, the local franchising au-
thority shall not prohibit the operator 
from taking a rate increase and shall 

VerDate Aug<31>2005 14:41 Nov 03, 2006 Jkt 208199 PO 00000 Frm 00695 Fmt 8010 Sfmt 8010 Y:\SGML\208199.XXX 208199


