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(f) Market power means sufficient
market power to affect competition ad-
versely in the U.S. market.

(g9) As used in this part, the term:

(1) Interlocking directorates shall mean
persons or entities who perform the du-
ties of “‘officer or director” in an au-
thorized U.S. international carrier or
an applicant for international Section
214 authorization who also performs
such duties for any foreign carrier.

(2) Officer or director shall include the
duties, or any of the duties, ordinarily
performed by a director, president, vice
president, secretary, treasurer, or
other officer of a carrier.

NOTE 1: The assessment of ‘‘capital stock’
ownership will be made under the standards
developed in Commission case law for deter-
mining such ownership. See, e.g., Fox Tele-
vision Stations, Inc., 10 FCC Rcd 8452 (1995).
““Capital stock’ includes all forms of equity
ownership, including partnership interests.

NOTE 2: Ownership and other interests in
U.S. and foreign carriers will be attributed
to their holders and deemed cognizable pur-
suant to the following criteria: Attribution
of ownership interests in a carrier that are
held indirectly by any party through one or
more intervening corporations will be deter-
mined by successive multiplication of the
ownership percentages for each link in the
vertical ownership chain and application of
the relevant attribution benchmark to the
resulting product, except that wherever the
ownership percentage for any link in the
chain that is equal to or exceeds 50 percent
or represents actual control, it shall be
treated as if it were a 100 percent interest.
For example, if A owns 30 percent of com-
pany X, which owns 60 percent of company Y,
which owns 26 percent of ““carrier,””” then X’s
interest in ‘“‘carrier’” would be 26 percent
(the same as Y’s interest because X’s inter-
est in Y exceeds 50 percent), and A’s interest
in “carrier’” would be 7.8 percent (0.30x0.26
because A’s interest in X is less than 50 per-
cent). Under the 25 percent attribution
benchmark, X’s interest in ‘‘carrier’’ would
be cognizable, while A’s interest would not
be cognizable.

[64 FR 19062, Apr. 19, 1999, as amended at 65
FR 60116, Oct. 10, 2000; 67 FR 45390, July 9,
2002]

§63.10 Regulatory classification of
U.S. international carriers.

(a) Unless otherwise determined by
the Commission, any party authorized
to provide an international commu-
nications service under this part shall
be classified as either dominant or non-
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dominant for the provision of par-
ticular international communications
services on particular routes as set
forth in this section. The rules set
forth in this section shall also apply to
determinations of regulatory status
pursuant to §§63.11 and 63.13. For pur-
poses of paragraphs (a)(2) and (a)(3) of
this section, the relevant markets on
the foreign end of a U.S. international
route include: international transport
facilities or services, including cable
landing station access and backhaul fa-
cilities; inter-city facilities or services;
and local access facilities or services
on the foreign end of a particular
route.

(1) A U.S. carrier that has no affili-
ation with, and that itself is not, a for-
eign carrier in a particular country to
which it provides service (i.e., a des-
tination country) shall presumptively
be considered non-dominant for the
provision of international communica-
tions services on that route;

(2) Except as provided in paragraph
(a)(4) of this section, a U.S. carrier that
is, or that has or acquires an affiliation
with a foreign carrier that is a monop-
oly provider of communications serv-
ices in a relevant market in a destina-
tion country shall presumptively be
classified as dominant for the provision
of international communications serv-
ices on that route; and

(3) A U.S. carrier that is, or that has
or acquires an affiliation with a foreign
carrier that is not a monopoly provider
of communications services in a rel-
evant market in a destination country
and that seeks to be regulated as non-
dominant on that route bears the bur-
den of submitting information to the
Commission sufficient to demonstrate
that its foreign affiliate lacks suffi-
cient market power on the foreign end
of the route to affect competition ad-
versely in the U.S. market. If the U.S.
carrier demonstrates that the foreign
affiliate lacks 50 percent market share
in the international transport and the
local access markets on the foreign end
of the route, the U.S. carrier shall pre-
sumptively be classified as non-domi-
nant.

(4) A carrier that is authorized under
this part to provide to a particular des-
tination an international switched
service, and that provides such service
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solely through the resale of an unaffili-
ated U.S. facilities-based carrier’s
international switched services (either
directly or indirectly through the re-
sale of another U.S. resale carrier’s
international switched services), shall
presumptively be classified as non-
dominant for the provision of the au-
thorized service. A carrier regulated as
non-dominant pursuant to this sub-
paragraph shall notify the Commission
at any time that it begins to provide
such service through the resale of an
affiliated U.S. facilities-based carrier’s
international switched services. The
carrier will be deemed a dominant car-
rier on the route absent a Commission
finding that the carrier otherwise
qualifies for non-dominant regulation
pursuant to this section.

(b) Any party that seeks to defeat
the presumptions in paragraph (a) of
this section shall bear the burden of
proof upon any issue it raises as to the
proper classification of the U.S. car-
rier.

(c) Any carrier classified as dominant
for the provision of particular services
on particular routes under this section
shall comply with the following re-
quirements in its provision of such
services on each such route:

(1) Provide services as an entity that
is separate from its foreign carrier af-
filiate, in compliance with the fol-
lowing requirements:

(i) The authorized carrier shall main-
tain separate books of account from its
affiliated foreign carrier. These sepa-
rate books of account do not need to
comply with Part 32 of this chapter;
and

(ii) The authorized carrier shall not
jointly own transmission or switching
facilities with its affiliated foreign car-
rier. Nothing in this section prohibits
the U.S. carrier from sharing personnel
or other resources or assets with its
foreign affiliate;

(2) File quarterly reports on traffic
and revenue, consistent with the re-
porting requirements authorized pursu-
ant to §43.61, within 90 days from the
end of each calendar quarter;

(3) File quarterly reports summa-
rizing the provisioning and mainte-
nance of all basic network facilities
and services procured from its foreign
carrier affiliate or from an allied for-
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eign carrier, including, but not limited
to, those it procures on behalf of cus-
tomers of any joint venture for the pro-
vision of U.S. basic or enhanced serv-
ices in which the authorized carrier
and the foreign carrier participate,
within 90 days from the end of each cal-
endar quarter. These reports should
contain the following: the types of cir-
cuits and services provided; the aver-
age time intervals between order and
delivery; the number of outages and in-
tervals between fault report and serv-
ice restoration; and for circuits used to
provide international switched service,
the percentage of ‘“‘peak hour’ calls
that failed to complete;

(4) In the case of an authorized facili-
ties-based carrier, file quarterly circuit
status reports within 90 days from the
end of each calendar quarter in the for-
mat set out by the §43.82 annual circuit
status manual, with two exceptions:
activated or idle circuits must be re-
ported on a facility-by-facility basis;
and the derived circuits need not be
specified in the three quarterly reports
due on June 30, September 30, and De-
cember 31.

(5) If authorized to provide facilities-
based service, comply with paragraph
(e) of this section.

(d) A carrier classified as dominant
under this section shall file an original
and two copies of each report required
by paragraphs (c)(3), (c)(4), and (c)(5) of
this section with the Chief, Inter-
national Bureau. The carrier shall also
file one copy of these reports with the
Commission’s copy contractor. The
transmittal letter accompanying each
report shall clearly identify the report
as responsive to the appropriate para-
graph of §63.10(c).

(e) Except as otherwise ordered by
the Commission, a carrier that is clas-
sified as dominant under this section
for the provision of facilities-based
services on a particular route and that
is affiliated with a carrier that collects
settlement payments for terminating
U.S. international switched traffic at
the foreign end of that route may not
provide switched facilities-based serv-
ice on that route unless the current
rates the affiliate charges U.S. inter-
national carriers to terminate traffic
are at or below the Commission’s rel-
evant benchmark adopted in IB Docket
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No. 96-261. See FCC 97-280 (rel. Aug. 18,
1997) (available at the FCC’s Reference
Operations Division, Washington, D.C.
20554, and on the FCC’s World Wide
Web Site at http://www.fcc.gov).

[62 FR 64752, Dec. 9, 1997, as amended at 64
FR 19062, Apr. 19, 1999; 64 FR 46593, Aug. 26,
1999; 64 FR 47702, Sept. 1, 1999; 66 FR 16881,
Mar. 28, 2001; 67 FR 45390, July 9, 2002]

§63.11 Notification by and prior ap-
proval for U.S. international car-
riers that are or propose to become
affiliated with a foreign carrier.

If a carrier is authorized by the Com-
mission (‘‘authorized carrier’’) to pro-
vide service between the United States
and a particular foreign destination
market and it becomes, or seeks to be-
come, affiliated with a foreign carrier
that is authorized to operate in that
market, then its authorization to pro-
vide that international service is con-
ditioned upon notifying the Commis-
sion of that affiliation.

(a) Affiliations requiring prior notifica-
tion. Except as provided in paragraph
(b) of this section, the authorized car-
rier must notify the Commission, pur-
suant to this section, forty-five days
before consummation of either of the
following types of transactions:

(1) Acquisition by the authorized car-
rier, or by any entity that controls the
authorized carrier, or by any entity
that directly or indirectly owns more
than twenty-five percent of the capital
stock of the authorized carrier, of a
controlling interest in a foreign carrier
that is authorized to operate in a mar-
ket that the carrier is authorized to
serve; or

(2) Acquisition of a direct or indirect
interest greater than twenty-five per-
cent, or of a controlling interest, in the
capital stock of the authorized carrier
by a foreign carrier that is authorized
to operate in a market that the author-
ized carrier is authorized to serve, or
by an entity that controls such a for-
eign carrier.

(b) Exceptions. (1) Notwithstanding
paragraph (a) of this section, the noti-
fication required by this section need
not be filed before consummation, and
may instead be filed pursuant to para-
graph (c) of this section, if either of the
following is true with respect to the
named foreign carrier regardless of
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whether that foreign carrier is author-
ized to operate in a World Trade Orga-
nization (WTO) or non-WTO Member:

(i) The Commission has previously
determined in an adjudication that the
foreign carrier lacks market power in
that destination market (for example,
in an international section 214 applica-
tion or a declaratory ruling pro-
ceeding); or

(if) The foreign carrier owns no fa-
cilities in that destination market. For
this purpose, a carrier is said to own
facilities if it holds an ownership, inde-
feasible-right-of-user, or leasehold in-
terest in bare capacity in international
or domestic telecommunications facili-
ties (excluding switches).

(2) In the event paragraph (b)(1) of
this section cannot be satisfied, not-
withstanding paragraph (a) of this sec-
tion, the notification required by this
section need not be filed before con-
summation, and may instead be filed
pursuant to paragraph (c) of this sec-
tion, if the authorized carrier certifies
that the named foreign carrier is au-
thorized to operate in a WTO Member
and provides certification to satisfy ei-
ther of the following:

(i) The authorized carrier dem-
onstrates that it is entitled to retain
non-dominant classification on its
newly affiliated route pursuant to
§63.10; or

(ii) The authorized carrier agrees to
comply with the dominant carrier safe-
guards contained in §63.10 effective
upon the acquisition of the affiliation.
See §63.10.

(c) Notification after consummation.
Any authorized carrier that becomes
affiliated with a foreign carrier and has
not previously notified the Commission
pursuant to this section shall notify
the Commission within thirty days
after consummation of the acquisition.

Example 1 to paragraph (c). Acquisition by
an authorized carrier (or by any entity that
directly or indirectly controls, is controlled
by, or is under direct or indirect common
control with the authorized carrier) of a di-
rect or indirect interest in a foreign carrier
that is greater than twenty-five percent but
not controlling is subject to paragraph (c)
but not to paragraph (a).

Example 2 to paragraph (c). Notification of
an acquisition by an authorized carrier of a
hundred percent interest in a foreign carrier
may be made after consummation, pursuant

233



