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service. The cable operator must send
such notification, by certified mail, at
least 60 days prior to commencing
cable service. Commercial broadcast
stations must notify the cable system
within 30 days of the receipt of such
notice of their election for either must-
carry or retransmission consent with
respect to such new cable system. If
the commercial broadcast station
elects must-carry, it must also indicate
its channel position in its election
statement to the cable system. Such
election shall remain valid for the re-
mainder of any three-year election in-
terval, as established in §76.64(f)(2).
Noncommercial educational broadcast
stations should notify the cable oper-
ator of their request for carriage and
their channel position. The new cable
system must notify each station if its
signal quality does not meet the stand-
ards for carriage and if any copyright
liability would be incurred for the car-
riage of such signal. Pursuant to
§76.57(e), a commercial broadcast sta-
tion which fails to respond to such a
notice shall be deemed to be a must-
carry station for the remainder of the
current three-year election period.

(1) Exclusive retransmission consent
agreements are prohibited. No tele-
vision broadcast station shall make or
negotiate any agreement with one mul-
tichannel video programming dis-
tributor for carriage to the exclusion of
other multichannel video programming
distributors. This paragraph shall ter-
minate at midnight on December 31,
2009.

(m) A multichannel video program-
ming distributor providing an all-band
FM radio broadcast service (a service
that does not involve the individual
processing of specific broadcast sig-
nals) shall obtain retransmission con-
sents from all FM radio broadcast sta-
tions that are included on the service
that have transmitters located within
92 kilometers (67 miles) of the receiv-
ing antenna for such service. Stations
outside of this 92 kilometer (57 miles)
radius shall be presumed not to be car-
ried in an all-band reception mode but
may affirmatively assert retrans-
mission consent rights by providing 30
days advance notice to the distributor.

NOTE 1 TO §76.64: Section 76.1608 provides
notification requirements for a cable system
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that changes its technical configuration in
such a way as to integrate two formerly sep-
arate cable systems.

[68 FR 17363, Apr. 2, 1993, as amended at 59
FR 62345, Dec. 5, 1994; 656 FR 15575, Mar. 23,
2000; 656 FR 53615, Sept. 5, 2000; 66 FR 16553,
Mar. 26, 2001; 67 FR 17015, Apr. 9, 2002; 69 FR
72045, Dec. 10, 2004; 70 FR 40224, July 13, 2005]

§76.65 Good faith and exclusive re-
transmission consent complaints.

(a) Duty to negotiate in good faith. Tel-
evision broadcast stations and multi-
channel video programming distribu-
tors shall negotiate in good faith the
terms and conditions of retransmission
consent agreements to fulfill the duties
established by section 325(b)(3)(C) of
the Act; provided, however, that it
shall not be a failure to negotiate in
good faith if:

(1) The television broadcast station
proposes or enters into retransmission
consent agreements containing dif-
ferent terms and conditions, including
price terms, with different multi-
channel video programming distribu-
tors if such different terms and condi-
tions are based on competitive market-
place considerations; or

(2) The multichannel video program-
ming distributor enters into retrans-
mission consent agreements containing
different terms and conditions, includ-
ing price terms, with different broad-
cast stations if such different terms
and conditions are based on competi-
tive marketplace considerations. If a
television broadcast station or multi-
channel video programming distributor
negotiates in accordance with the rules
and procedures set forth in this sec-
tion, failure to reach an agreement is
not an indication of a failure to nego-
tiate in good faith.

(b) Good faith megotiation—(1) Stand-
ards. The following actions or practices
violate a broadcast television station’s
or multichannel video programming
distributor’s (the ‘‘Negotiating Enti-
ty’’) duty to negotiate retransmission
consent agreements in good faith:

(i) Refusal by a Negotiating Entity to
negotiate retransmission consent;

(ii) Refusal by a Negotiating Entity
to designate a representative with au-
thority to make binding representa-
tions on retransmission consent;

(iii) Refusal by a Negotiating Entity
to meet and negotiate retransmission
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consent at reasonable times and loca-
tions, or acting in a manner that un-
reasonably delays retransmission con-
sent negotiations;

(iv) Refusal by a Negotiating Entity
to put forth more than a single, unilat-
eral proposal;

(v) Failure of a Negotiating Entity to
respond to a retransmission consent
proposal of the other party, including
the reasons for the rejection of any
such proposal;

(vi) Execution by a Negotiating Enti-
ty of an agreement with any party, a
term or condition of which, requires
that such Negotiating Entity not enter
into a retransmission consent agree-
ment with any other television broad-
cast station or multichannel video pro-
gramming distributor; and

(vii) Refusal by a Negotiating Entity
to execute a written retransmission
consent agreement that sets forth the
full understanding of the television
broadcast station and the multichannel
video programming distributor.

(2) Totality of the circumstances. In ad-
dition to the standards set forth in
§76.65(b)(1), a Negotiating Entity may
demonstrate, based on the totality of
the circumstances of a particular re-
transmission consent negotiation, that
a television broadcast station or multi-
channel video programming distributor
breached its duty to negotiate in good
faith as set forth in §76.65(a).

(c) Good faith megotiation and exclu-
sivity complaints. Any television broad-
cast station or multichannel video pro-
gramming distributor aggrieved by
conduct that it believes constitutes a
violation of the regulations set forth in
this section or §76.64(1) may commence
an adjudicatory proceeding at the Com-
mission to obtain enforcement of the
rules through the filing of a complaint.
The complaint shall be filed and re-
sponded to in accordance with the pro-
cedures specified in §76.7.

(d) Burden of proof. In any complaint
proceeding brought under this section,
the burden of proof as to the existence
of a violation shall be on the complain-
ant.

(e) Time limit on filing of complaints.
Any complaint filed pursuant to this
subsection must be filed within one
year of the date on which one of the
following events occurs:
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(1) A complainant enters into a re-
transmission consent agreement with a
television broadcast station or multi-
channel video programming distributor
that the complainant alleges to violate
one or more of the rules contained in
this subpart; or

(2) A television broadcast station or
multichannel video programming dis-
tributor engages in retransmission con-
sent negotiations with a complainant
that the complainant alleges to violate
one or more of the rules contained in
this subpart, and such negotiation is
unrelated to any existing contract be-
tween the complainant and the tele-
vision broadcast station or multi-
channel video programming  dis-
tributor; or

(3) The complainant has notified the
television broadcast station or multi-
channel video programming distributor
that it intends to file a complaint with
the Commission based on a request to
negotiate retransmission consent that
has been denied, unreasonably delayed,
or unacknowledged in violation of one
or more of the rules contained in this
subpart.

(f) Termination of rules. This section
shall terminate at midnight on Decem-
ber 31, 2009.

[70 FR 40224, July 13, 2005]

§76.66 Satellite broadcast signal car-
riage.

(a) Definitions—(1) Satellite carrier. A
satellite carrier is an entity that uses
the facilities of a satellite or satellite
service licensed by the Federal Com-
munications Commission, and operates
in the Fixed-Satellite Service under
part 25 of title 47 of the Code of Federal
Regulations or the Direct Broadcast
Satellite Service under part 100 of title
47 of the Code of Federal Regulations,
to establish and operate a channel of
communications for point-to-
multipoint distribution of television
station signals, and that owns or leases
a capacity or a service on a satellite in
order to provide such point-to-
multipoint distribution, except to the
extent that such entity provides such
distribution pursuant to tariff under
the Communications Act of 1934, other
than for private home viewing.

(2) Secondary transmission. A sec-
ondary transmission is the further
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